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The increased use of unmanned aerial vehicles (UAVs) in contemporary conflict

has stirred debate among politicians, government officials, and scholars. Spokes-

people for the U.S. government often highlight the precision of UAVs and argue

that this quality enables military action to comply with the international

humanitarian law principles of distinction and proportionality. This article criticizes

the technologically advanced weapons on the same ground on which the U.S.

government has defended them: meeting international standards of distinction and

proportionality. The article opens with a discussion of the legal implications of Just

War theory. It then offers a critique of the politico-military discourse surrounding

UAVs and presents a philosophical framework that might lessen the confusion

surrounding the ethics of modern warfare. The article closes with a discussion of the

various ways that defenders of the UAVs overstate the ability of technology to

answer difficult legal and political questions that the principles of distinction and

proportionality pose.
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In 2009, the International Committee of the Red Cross issued guidelines

on how to interpret international humanitarian law (IHL), also known as “the

law of war or the law of armed conflict.”1 The report was motivated by an

awareness that in the last several decades, warfare has moved closer to
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population centers.2 This trend has blurred the line between combatants and

civilians and made it difficult to distinguish between legitimate and illegitimate

targets. The ambiguity over the legitimacy of targets, however, has been inversely

proportional to the specificity of the weaponry that modern militaries possess.

The use of unmanned aerial vehicles (UAVs) and precision weapons by the

United States and other countries has increased dramatically in recent years.

Some observers wrongly conflate increasingly sophisticated technology with

increasingly sophisticated individual judgment. For example, the military’s Joint

Vision 2010 notes that “in all operations technological advances . . . allow them

[the warfighters] to make better decisions.”3 True, these technologies provide

militaries with more information with which to distinguish a combatant from

a civilian. They also allow militaries to pinpoint and target some individuals,

while sparing others. The weapons, however, do not ensure that a selected target

is a legitimate target. That determination is of a legal and ethical, rather than

technological, nature. Moreover, when the objectives of a war expand to include

fighting “terror,” then the limits of proportionality become almost boundless.4

Technology, even when it is sophisticated and precise, cannot determine the

proportionality of strikes if nearly everything counts as a military objective. In

short, technology does not provide an easy way to comply with international legal

principles of distinction and proportionality. To the contrary, technology may make

those goals more ambiguous and their achievement more problematic.

In this article, we argue that in many cases prevailing interpretations of the

laws of war are weakened by logical fallacies and questionable ethical assump-

tions. We first note the increased use of UAVs by the United States and other

countries and the enthusiasm that this technology has generated. We then outline

the legal and moral grounds that justify military targeting, and highlight why it has

become increasingly challenging to uphold the IHL principles of distinction and

proportionality. Next, we present a philosophical framework that might lessen

the confusion surrounding the ethics of modern warfare. In particular, we argue

that the fact-value distinction is necessary for the making of sound ethical

decisions. As a way of introduction, we consider two statements: (1) UAVs reduce

or eliminate collateral damage to innocent populations, and (2) UAVs limit the

injury and death of individuals who are not the specific target of an attack. At first

glance, these statements appear to be equivalent. They are not. The first statement

is one of value and judgment. It designates combatants and civilians, and

2. ICRC, “Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL,”

International Review of the Red Cross 90 (December 2008): 991–1047; at 1021.

3. Joint Vision 2010 (Washington DC: Department of Defense, 1997), 1.

4. As Neta Crawford observes, the expansion of war goals to “near infinity” also means that

“mobilization and war are constant” since the assumption is that everything is a legitimate threat and

target. “Just War Theory and the U.S. Counterterror War,” Perspectives on Politics 1 (March 2003): 5–25.
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suggests that precision and unmanned technologies allow us to accurately target

only combatants. The second statement is a factual declaration. It states that

particular technologies can target some individuals while sparing others. The

second statement is often confused for the first, and this mix-up problematically

collapses the fact-value distinction.

In the last section of the article, we argue that UAVs—by shielding U.S. soldiers

from injury in the field—both insulate the U.S. domestic population from the

effects of an on-going war and allow strategists to avoid the logical and ethical

pitfalls associated with advances in technology. One might argue that these

consequences are practical benefits of UAVs and of precision weapons in general,

but such benefits are not to be confused with a legal or ethical advantage.

The Legal Background

Since 2001, the United States has been using UAVs to target suspected

terrorists. As Table 1 shows, the number of strikes and range of fatalities have

increased steadily since 2004. In 2010, for example, the strikes and fatalities were

more than the previous years combined.5

UAVs have obvious appeal for a nation at war. First, because they are not

piloted and do not carry humans who can be harmed, UAVs can enter more

adversarial environments than piloted aircraft. As data on American UAV strikes

in Pakistan show,6 UAVs have flown and struck targets in the most hostile tribal

areas of Pakistan: North and South Waziristan. Second, UAVs, because they do

not face limitations of human endurance, can loiter over targets for far longer

periods of time than can a piloted aircraft.7 For example, the Reaper UAV can fly

25 continuous hours, three to four times longer than the typical reconnaissance

sortie flown by a U-2 piloted aircraft.8 Third, UAVs are designed to be expendable.

Their cost is about 5–10 percent of a piloted aircraft, such as the F-16.9

Such advantages have been noted by a large and influential set of advocates.

Former Chairman of the Joint Chiefs of Staff, Admiral Michael Mullen, has said

that “there are those who see the F-35 Joint Strike Fighter as the last manned

5. Peter Bergen and Katherine Tiedemann, “New American Foundation,” Counterterrorism Strategy

Initiative, 2010, http://counterterrorism.newamerica.net/drones/2010, accessed October 22, 2011.

6. Map illustrating the locations of American UAV strikes, available at http://maps.google.com/maps/

ms?ie¼UTF8&hl¼en&msa¼0&msid¼111611283754323549630.00047e8cdfc55d220dee7&ll¼33.100745,70.44

4336&spn¼4.41699,7.03125&t¼p&z¼7&source¼embed, accessed October 22, 2011.

7. Author’s interview with Colonel Michael Fleck, former U-2 reconnaissance pilot, September 25,

2011.

8. Michael Hoffman, “New Jet-Powered UAV Makes Debut,” Air Force Times, April 27, 2009; “U-2 Pilot

Application” fact sheet, available at http://www.beale.af.mil/library/factsheets/factsheet.asp?id¼5077.

9. David Fulgham, “Israel’s Next-Gen UAVs,” Aviation Week, August 27, 2010, accessed October 22,

2011.
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fighter. I’m one that’s inclined to believe that.”10 Former CIA Director and now

Defense Secretary Leon Panetta once referred to UAVs as “the only game in town

in terms of confronting or trying to disrupt the al Qaeda leadership.”11 The reason,

he argued, is that they are considered to be “very precise and very limited in

terms of collateral damage.”12

At the same time, UAV strikes have prompted criticisms on both ethical and

legal grounds.13 In response, Harold Koh (a legal advisor to the U.S. State

Department and a former Yale Law School Dean) emphatically defended the use

of UAVs in combat. In his 2010 keynote address to the American Society of

International Law, Koh stated that “it is the considered view of this Administra-

tion—and it has certainly been my experience during my time as Legal Adviser—

that U.S. targeting practices, including lethal operations conducted with the use of

UAVs, comply with all applicable law, including the laws of war.”14 He pointed to

two relevant aspects of the laws of war—distinction and proportionality—and

noted that “in my experience, the principles of distinction and proportionality that

the United States applies are not just recited at meetings.”15

The following analysis focuses on the principles of distinction and pro-

portionality, which are the centerpiece of the Administration’s defense.16 The

origins of both principles lie in the Just War tradition, which offered philosophic

Table 1
Estimated Total UAV Strikes and Associated Fatalities in Pakistan, 2004–2010

Year Number of Strikes Range of Fatalities

2004–2007 9 89–112

2008 33 274–314

2009 53 369–724

2010 118 607–993

2011 70 (11/15/2011) 328–470

Source: New America Foundation.

10. David Axe, “Air Force Plans for All-Drone Future,” Wired, July 17, 2009.

11. “US Airstrikes in Pakistan called very effective,” CNN, May 18, 2009.

12. Ibid.

13. Mary Ellen O’Connell, “Unlawful Killing with Combat Drones: A Case Study of Pakistan, 2004–

2009,” Law School, University of Notre Dame (2010); Report of the Special Rapporteur on Extrajudicial,

Summary or Arbitrary Executions, Human Rights Council, May 28, 2010; Jane Mayer, “The Predator War,”

New Yorker, October 26, 2009.

14. Harold Koh, “The Obama Administration and International Law,” Annual Meeting of the American

Society of International Law (Washington DC: United States Department of State, 2010).

15. Ibid.

16. Another legal question, sidestepped by Koh in his ASIL remarks, deals with the legality of strikes

in a country other than one against which the U.S. is at war. This question has received considerable
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and ethical guidelines for the goals and conduct of war.17 Beginning in the

nineteenth century, states began codifying just-war notions, treaties, and protocols;

these form the basis of IHL. IHL seeks a “balance between humanitarian concerns

and the military requirements of States.”18 Among other things, IHL expects states to

differentiate between civilians and combatants, and to ensure that the incidental

damage to civilians be proportional to the military advantage.

Distinction

The principle of distinction prohibits direct attacks against civilians.

According to Article 48 of the Protocol Additional to the Geneva Convention

(AP I), “In order to ensure respect for and protection of the civilian population

and civilian objects, the Parties to the conflict shall at all times distinguish

between the civilian population and combatants and between civilian objects

and military objectives and accordingly shall direct their operations only against

military objectives.” Belligerents are proscribed from launching direct or

indiscriminate attacks that “are not directed at a specific military objective.”19

Article 57 of AP I further requires that states “do everything feasible” to verify that

a target is a military objective. Moreover, they must “take all feasible precautions

in the choice of means and methods of attack with a view to avoiding or in any

event minimizing incidental loss of civilian life, injury to civilians and damage to

civilian objects.”20

To act in accordance with this principle, the attacker must differentiate

between those who are directly involved in hostilities and those who are “taking

no active part in the hostilities,”21 and then must take precautions to avoid

damage to the latter. This raises at least three issues of interpretation. First, how

does one in a wartime setting distinguish among individuals—as opposed to

military objectives—and specifically between combatants and civilians? Article 4

of the Third Geneva Conventions deals with the status of protected persons and

treatment (see, e.g., O’Connell “Unlawful Killing with Combat Drones”). So, we have concentrated our

analysis on the questions of proportionality and distinction.

17. Judith Gail Gardam, “Proportionality and Force in International Law,” American Journal of

International Law 87 (1993): 391–413.

18. International Committee of the Red Cross, “What is International Humanitarian Law?,” Advisory

Service on International Humanitarian Law, Legal Fact Sheet 31-07-2004 (2004).

19. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection

of Victims of International Armed Conflicts (Protocol I), 8 June 1977.

20. Article 57 Additional Protocol 1 to the Geneva Conventions,” (1977). It should be noted that even

though the United States has not ratified AP I, the principles embedded in it are generally considered

customary law. Jean-Marie Henckaerts, Louise Doswald-Beck, Customary International Humanitarian

Law: Rules (Cambridge: ICRC and Cambridge University Press, 2005), 51.

21. Common Article 3 of the Geneva Conventions, available at http://www.icrc.org/ihl.nsf/WebART/

375-590006, accessed August 27, 2011.
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their associated rights as prisoners of war,22 and it also sets the groundwork for

Article 50 of the Additional Protocol, which defines civilians in relation to Article

4 of the Third Geneva Convention.23 The language points to challenges in the

determination of civilian and combatant status when making targeting decisions,

particularly in an asymmetric setting. According to Article 4, an individual can

be considered a combatant and can become eligible for prisoner-of-war status

under the following conditions:

1. that of being commanded by a person responsible for his subordinates;

2. that of having a fixed distinctive emblem recognizable at a distance;

3. that of carrying arms openly; and

4. that of conducting their operations in accordance with the laws and customs

of war.

In World War II, the application of such criteria was relatively straightforward.

Combatants wore uniforms; civilians were generally located in residential areas;

and combatants were fighting for states that would be a party to international law.

In a less conventional setting, it is far more difficult to determine if an individual

has combatant status or, by extension, civilian status. Actors involved in hostilities

often wear civilian clothing rather than “distinctive emblems recognizable at a

distance.” Combatants, moreover, may not conduct operations in accordance

with international law, especially if they are not fighting for states that are parties

to international legal conventions.24

A second, related challenge involves judging whether individuals are direct

participants, and therefore legitimate targets, or indirect participants, and there-

fore protected civilians. As the battlefield has become more integrated with

population centers, civilians experience an “increased intermingling”25 with com-

batants, which further muddies the distinction between civilians and comba-

tants.26 This intermingling facilitates the involvement of civilians in hostilities,

and creates a functional similarity between combatants and between those who

22. International Committee of the Red Cross, “Convention (III) Relative to the Treatment of

Prisoners of War,” International Humanitarian Law—Treaties and Documents, 1949, http://www.icrc.org/.

23. Article 50 of the Additional Protocol defines civilians as “any person who does not belong to one

of the categories of persons referred to in Article 4 A of the Third Convention.”

24. Anisseh van Engeland, Civilian or Combatant?: A Challenge for the 21st Century (New York:

Oxford University Press, 2010); Thomas Bogar, “Unlawful Combatant or Innocent Civilian? A Call to

Change the Current Means for Determining Status of Prisoners in the Global War on Terror,” Florida

Journal of International Law 21 (April 2009): 29–92.

25. ICRC, “Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL,”

International Review of the Red Cross 90 (December 2008): 991–1047.

26. Combatants can exploit the intermingling of contemporary conflict environments and launch

weapons from densely populated areas in order to provoke return fire that kills civilians and elicits

international condemnation. See, for example, Sarah Kreps, “The Second Lebanon War: Lessons

Learned,” Parameters (Spring 2007): 72–84.
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take some part in the hostilities. For example, both combatants and civilians

can collect intelligence. Yet, whereas combatants are always legitimate targets,

civilians are targetable only “for such time” as they are engaged in hostilities. This

means that some civilians are legitimate targets intermittently.27

Seeking to clarify the legal threshold between direct and indirect participation

in hostilities, the International Committee of the Red Cross convened 40–50 legal

experts in a series of meetings. Their work culminated in a document called the

Interpretive Guidance on the Notion of Direct Participation in Hostilities under IHL. It

proposes that “direct causation should be understood as meaning that the harm in

question must be brought about in one causal step.”28 The legal standing of some

activities, such as the firing of missiles and the operating of a remote control for

a vehicle, are clear cut. Yet, the ICRC acknowledges that ultimately, “the difference

between ‘direct’ and ‘indirect’ participation can be difficult to establish.”29

The Israeli High Court of Justice Judgment on Targeted Killings has reached

a similar conclusion and notes that “the notion of direct participation in hosti-

lities is complex, emotive, and still inadequately resolved.”30 According to the

High Court, “the ‘direct’ character of the part taken should not be narrowed

merely to the person committing the physical act of attack” but should also

include those people who collect intelligence, transport combatants so they can

engage in hostilities, and use hostile weapons.

Such efforts by courts to clarify are valiant but remain wanting. Even if “direct”

participation were to have a straightforward definition, which it does not, how

does one deal with the issue of momentary and intermittent involvement? Does

a single instance of direct participation mean that an individual is a legitimate

target? And if one ceases to participate in hostilities, at what point does he or she

regain legal protection? Such questions lack simple and obvious answers.31

A third challenge falls under the rubric of “military objectives.” Article 52 (2) of

AP I defines military objectives as “limited to those objects which by their nature,

location, purpose or use make an effective contribution to military action and whose

total or partial destruction, capture or neutralization, in the circumstances ruling at

the time, offers a definite military advantage.” As Dinstein notes, Article 52 (2) “does

27. Customary International Humanitarian Law, March 2005, available at http://www.icrc.org/ihl.nsf/

FULL/612?OpenDocument, accessed September 17, 2011.

28. ICRC, “Interpretive,” 1021.

29. “Direct Participation in Hostilities: Questions and Answers,” available at http://www.icrc.org/eng/

resources/documents/faq/direct-participation-ihl-faq-020609.htm, accessed August 27, 2011.

30. William J. Fenrick, “The Targeted Killings Judgment and the Scope of Direct Participation in

Hostilities,” Journal of International Criminal Law 5 (2007): 332–38.

31. Divergent answers to these questions can be found in Michael Gross, Moral Dilemmas of Modern

War: Torture, Assassination, and Blackmail in an Age of Asymmetric Conflict (Cambridge; New York:

Cambridge University Press, 2009); and Stephen Rockel and Rick Halpern, Inventing Collateral Damage:

Civilian Casualties, War, and Empire (Toronto: Between the Lines, 2009).
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not produce a workable acid test for such verification with targeting only those

objectives that produce military advantages.”32 The ambiguity of the language is, in

one sense, an asset. States are more likely to ratify provisions whose compliance

is difficult to verify.33 Moreover, the ambiguity provides flexibility and a “built-in

ability to anticipate future scenarios” by not locking in specific legal language.34

Nonetheless, the ambiguous legal language also means that actors can more easily

argue that they are in compliance with international law. As Antonio Cassese points

out, the language is potentially “so sweeping that it can cover practically anything.”35

Almost any wartime targeting can be justified under this definition because almost

any facility can plausibly be used for military purposes.

Despite the ambiguous meaning of both combatant status and military

objectives, some attacks patently violate the principle of distinction. The strategic

bombing that the allies undertook in World War II—in which they carpeted entire

cities with bombs—would be illegal under contemporary international law. Not

only did the attackers take few precautions to avoid civilian casualties, but also

they intentionally targeted civilians with the hope that the civilians in turn would

convince their governments to acquiesce.36 Further, “some Allied officers thought

the raids in eastern Germany might serve the additional purpose of impressing

the Soviet Union” because by this point in the war, fissures were forming between

the USSR and its Anglo-American allies.37

The principle of distinction, however, became a prevailing norm of warfare

after World War II. The same states that bombed entire cities have become

more attentive and now take precautions to ensure that they minimize civilian

casualties. In the 1991 Persian Gulf War, for example, the allies were under

an “injunction to avoid high levels of civilian casualties.”38 Military lawyer

Michael Lewis notes the exhaustive attention that the allies paid to identifying

and avoiding hospitals, historical sites, and religious facilities.39 Such efforts make

evident a widespread desire to comply with the principle of distinction.

32. Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict

(Cambridge; New York: Cambridge University Press, 2004).

33. Inis Claude Jr., “Collective Legitimization as a Political Function of the United Nations,”

International Organization 20 (1966): 367–79; Kenneth Abbott and Duncan Snidal, “Hard and Soft Law in

International Governance,” International Organization 53 (2000): 421–56.

34. Dinstein, The Conduct of Hostilities, 84.

35. Antonio Cassese, International Law (Oxford: Oxford University Press, 2001).

36. Tami Davis Biddle, Rhetoric and Reality in Air Warfare: The Evolution of British and American

Ideas about Strategic Bombing, 1914–45 (Princeton, NJ, Princeton University Press, 2004).

37. Ronald Schaffer, Wings of Judgement: American Bombing in World War II (Oxford; New York:

Oxford University Press).

38. Nicholas Wheeler, “Dying for ‘Enduring Freedom’: Accepting Responsibility for Civilian

Casualties in the War on Terrorism,” International Relations 16 (2002): 205–25, at 210.

39. Michael W. Lewis, “The Law of Aerial Bombardment in the 1991 Gulf War,” American Journal of

International Law 97 (July 2003): 481–509.
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Proportionality

Closely linked with the principle of distinguishing between military and

civilian objects is the principle of proportionality. According to this principle,

anticipated military gain must exceed the anticipated damage to civilians and

their property. Article 51 (5) (b) of AP I proscribes “an attack which may be

expected to cause incidental loss of civilian life, injury to civilians, damage to

civilian objects, or a combination thereof, which would be excessive in relation

to the concrete and direct military advantage anticipated.”40

When assessing whether war crimes occurred in the context of the 2003 Iraq

War—specifically, during the combat phase between March and May—the

Prosecutor of the International Criminal Court, Luis Moreno-Ocampo, offered his

views on this legal principle. In a letter, he noted that

the death of civilians during an armed conflict, no matter how grave and

regrettable, does not in itself constitute a war crime. International human-

itarian law (IHL), international law that applies to armed conflicts, and the

Rome Statute of the International Criminal Court permit belligerents to carry

out proportionate attacks against military objectives, even when it is known

that some civilian deaths or injuries will occur.41

In other words, the incidental or unintentional killing of civilians is not proscribed

under international law. But, harm to civilians that clearly exceeds the anticipated

military advantage—that is, disproportionate harm—is proscribed.

Article 8(2)(b)(iv) of the 1998 Rome Statute clarifies the 1977 AP I principle

of proportionality and requires an assessment of the following: (1) the anticipated

civilian damage or injury; (2) the anticipated military advantage; and (3) whether

(1) was “clearly excessive” in relation to (2). While this calculus may sound

straightforward, the determination is quite subjective. A military officer deter-

mines military advantage “based on his or her experience and evaluation of the

target in the context of the entire campaign, and the information reasonably

available at the relevant time.”42 Unless civilian fatalities are the result of

intentional targeting—that is, the commander had access in advance to infor-

mation that would show the likelihood of such an outcome—and those fatalities

exceed military benefit, then the attacker is not in violation of international

law.

40. Additional Protocol I, 1977; Part IV: Civilian Population.

41. Prosecutor of the International Criminal Court Luis Moreno-Ocampo, “Letters to Senders

regarding Iraq” (February 9, 2006). As with AP I, the US is not a party to the Rome Statute, although it

came into force on July 1, 2002.

42. Chris Jenks, “Law from Above: Unmanned Aerial Systems, Use of Force, and the Law of Armed

Conflict,” North Dakota Law Review 85 (2010): 649–71.
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Akin to the demands of the principle of distinction, states are required, under

Article 57 of AP I, to “do everything feasible” to anticipate harm to civilians and to

ensure that the military advantage exceeds civilian damage. And like the

language of distinction, the language of proportionality introduces problems of

interpretation because of two flawed assumptions. One is that we can make a

sharp distinction between legitimate targets and protected civilians. The second

is that we can identify a clear, uncontroversial threshold at which anticipated

military advantage exceeds anticipated civilian damage. The problem is that both

tasks involve legal and ethical disputation, not simply a technological assessment.

Technology as the Answer to Legal Constraints?

In his 2010 keynote address at the American Society of International Law,

Harold Koh defended the Administration’s compliance with international law in

general and the use of UAVs in particular. The speech revealed the pressures on

the Administration to adhere to its international legal commitments. According to

a number of theories of international law and international relations, it is not

surprising that the Administration felt obliged to adhere to internal law and to

frame its actions as consistent with legal standards. When rules become insti-

tutionalized, states are more likely to be socialized and shamed into complying.43

Some scholars have noted similar behavior regarding the Chemical Weapons

Convention, which has differentiated states into categories of “uncivilized” and

“civilized” based on their use and non-use of these weapons. States that wanted

to be seen as civilized were reluctant to violate the chemical weapons taboo.44

One would expect that because the number of IHL-related treaties has grown in

recent decades (see Figure 1), states have faced greater pressure to comply with

(and to be seen as complying with) the laws of war.

Wishing to comply with the IHL’s principles of distinction and proportionality,

states have sought to increase the precision of their targeting. In this regard,

precision-guided munitions offer something of a panacea. They are militarily

useful yet, ostensibly, minimize civilian casualties and thereby allow states to

adhere to international legal commitments. Even the name for these weapons—

“smart bombs”—speaks to the expectation that they will answer the twin

demands of military utility and international norms. In the following pages, we

will argue that these technologies, instead, risk confusing military utility and

international norms.

43. Martha Finnemore and Kathryn Sikkink, “International Norm Dynamics and Political Change,”

International Organization 52, (1998): 887–917; Emilie Hafner-Burton, “Sticks and Stones: Naming and

Shaming the Human Rights Enforcement Problem,” International Organization 62 (2008): 689–716.

44. Richard MacKay Price, The Chemical Weapons Taboo (Ithaca, NY: Cornell University Press,

1997).
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Attesting to the promise of military utility, Air Force Lieutenant General Buster

Glosson has written that

to shut down an industry in World War II, we were forced to target

entire complexes because of the inaccuracy of our weapons; today we

would need to hit only a couple of key buildings. What we historically

achieved with volume we now can accomplish with precision. After all,

the objective has never been to see how many bombs we could drop, but

to produce results.45

Precision weapons also seem to answer to what one Air Force researcher has

referred to as the “penalties of collateral damage”46—that is, international

censure and the wrath of the targeted population. Allegedly, advancements in

air warfare over the past decade has significantly humanized war—if such

a phenomenon is possible. Tremendous technological strides in the use of

Figure 1

Number of IHL-related Treaties By Decade

Source: International Committee of the Red Cross new customary IHL database. This database includes

treaties that address state behavior in international and non-international armed conflicts. Protocols are

included as separate treaties, since they require separate signature and ratification procedures. The

coding is based on year of adoption. The values for the 1930s and 1960s are zero.

45. Lt. Gen. Buster Glosson, “Impact of Precision Weapons on Air Combat Operations,” Airpower

Journal (Summer 1993): 4–10.

46. David Mets, The Long Search for a Surgical Strike: Precision Munitions and the Revolution in

Military Affairs (Montgomery, AL: Air University Press, 2001), 39.
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precision weapons, as well as developments in air and space intelligence-

gathering tools, have made it far easier to distinguish between military and

civilian targets and then effectively strike the military ones.47

When defending of American usage of UAVs, Koh expressed a similar belief

that “Our procedures and practices for identifying lawful targets are extremely

robust, and advanced technologies have helped to make our targeting even

more precise.”48 Precision, he implied, is synonymous with and a vehicle for

compliance with international principles of distinction and proportionality.49

Critics have not found this line of defense credible.

The United Nations’ report on UAVs, for example, found that the United States

had stretched the limits of international law in its targeting of terrorists in South

Asia. In the conclusion of the report, the UN’s special rapporteur, Phillip Alston,

writes that “there has been a highly problematic blurring and expansion of the

boundaries of the applicable legal frameworks . . . [and] a tendency to expand

who may permissibly be targeted and under what conditions.”50

Compliance with IHL in a Technological Age

Alston’s comment about a “problematic blurring” of the rules of war in modern

asymmetric conflict raises a question: Why do such “blurring” and “expansion”

occur? Part of the answer lies in the fact that modern technologies, such as UAVs,

and strategists’ conception of the weapons’ capabilities have transformed IHL

and the principles of distinction and proportionality outlined above. Elsewhere,

Kaag and Kaufman have pointed to the confusion between normative judgments

and factual descriptions in the use of precision-guided munitions, and have

argued that ethical questions have been purportedly answered by the capabilities

of new technologies, rather than by their responsible use.51 They, however, did

not address the origins of this confusion, which lie in the fact-value distinction

that has long worried ethicists.

47. Phillip Meilinger, “Precision Aerospace Power Discrimination, and the Future of Warfare,”

Aerospace Power Journal 15 (2001): 1–2.

48. Harold Koh, “The Obama Administration and International Law.”

49. Areas are selected based on data fusion from a number of different sensors. See Belur Dasarathy,

“Sensor Fusion Potential Exploitation—Innovative Architectures and Illustrative Applications,” Proceed-

ings of the IEEE 85 (January 1997): 24–38.

50. Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Human

Rights Council, May 28, 2010.

51. John Kaag and Whitley Kaufman. “Military Frameworks: Technological Know-How and the

Legitimation of Warfare” Cambridge Review of International Affairs 22 (December 2009): 585–606. For a

similar argument, see P.W. Singer, Wired for War: The Robotics Revolution and Conflict in the 21st Century

(New York: Penguin Press, 2009).
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Distinction in Targeting and the Fact-Value Distinction

As we have shown, IHL focuses on the protection of unarmed civilians. This

is understandable given that most major military conflicts of the twentieth

century caused more civilian casualties than military ones.52 The objective of

limiting civilian casualties, which seems straightforward at first, can be inter-

preted in two very different ways. First, as Michael Walzer notes, this objective

requires accuracy in the determination of who is and who is not engaged in

harm.53 Assuming, of course, good intentions on the part of the attacker, Article 48

of the 1977 Additional Protocol requires (1) accurate identification of civilians

and combatants and (2) access to high-tech weapons that can target accurately

according to this identification. These two aspects of distinction are codified in

international law, in Article 48 of the 1977 Additional Protocol. Here is the clause

in question, divided according to the two criteria:

(1) In order to ensure respect for and protection of the civilian population

and civilian objects, the Parties to the conflict shall at all times

distinguish between the civilian population and combatants and

between civilian objects and military objectives . . .

(2) and accordingly shall direct their operations only against military

objectives.

The first requirement describes an obligation: state actors are to classify targets

and objectives according to a single dichotomy (civilian versus military). The

second requirement states that a military (once the first requirement has been

fulfilled) shall pursue the liquidation of military assets only. Satisfaction of the first

requirement depends on the ability to make a legal and ethical judgment about

the risks posed by a potential combatant. In contrast, the fulfillment of the second

requirement depends on the technical and strategic competencies of a military

force. The difference in the two criteria is often overlooked in discussions of UAV

targeting and can lead strategists and policymakers to unfounded faith in the

ethics of modern military technologies. While defenders of UAVs correctly say

that modern weapons satisfy the demands of Requirement (2), they confuse this

success in technical ability with progress in legal and ethical decision making.54

52. International Committee of the Red Cross, Protecting Civilians in 21st Century Warfare: Target

Selection, Proportionality and Precautionary Measures in Law and Practice (Nijmegen: Wolf Legal

Productions, 2001).

53. Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New York:

Basic Books, 2006).

54. John Kaag, “Another Question Concerning Technology: The Ethical Implications of Homeland

Defense and Security Technologies,” Homeland Security Affair (January 2008); Michael Foley, American

Credo: The Place of Ideas in American Politics (New York: Oxford University Press, 2007).

Sarah Kreps and John Kaag 13



Even more dangerously, the accuracy of modern weapons has been taken to be

a logical justification for moral judgments. In their hurry to justify targeting

in contemporary war settings, strategists and policymakers collapse the fact-

value distinction that most philosophers regard as protecting the entire field

of ethics.

The fact-value distinction has been discussed by philosophers since the time

of Plato’s Euthyphro, but in modern times, the argument was first fully articulated

by David Hume in A Treatise of Human Nature (1739) and, later, by G.E. Moore in

the early twentieth century.55 When Moore was writing, many thinkers believed

that modern science could generate a moral system, and that scientific descrip-

tions might help us live more ethical lives. Theorists such as Hebert Spencer and

Henry Sedgwick were the targets of Moore’s attack. Moore argued that a moral

obligation cannot be deduced from a statement of fact—or, to put another way,

one cannot infer an “ought” statement from an “is” statement. When one makes

such an inference, one commits what Moore calls the “naturalistic fallacy.”56

About two centuries earlier, Hume observed that there is no necessary relationship

between the descriptive fact and the normative value, and expressed surprise

that most moral systems wrongly assume this relationship. Hume contends that in

every previous system of morality, philosophers have conflated descriptive or

definitional reasoning (the way things are in the world) with ethical or normative

reasoning (the way things should be in an ideal state). For Hume, this fact leaves

issues of value unmoored. While it is not necessary to follow Hume on this point,

it is important to see that there is something crucially different between descrip-

tion and normative judgments, and that it is disingenuous, illogical, or morally

problematic to attempt to anchor normative claims in factual ones.57

The problems of ignoring the fact-value distinction in moral judgments bear on

how policy makers apply the IHL principle of distinction. The principle of dis-

tinction, as presented in Section 48 of AP I, makes two types of claims, one a claim

55. David Hume, A Treatise of Human Nature (Oxford: Clarendon Press, 1888); G.E. Moore, Principia

Ethica (Cambridge: Cambridge University Press, 1959).

56. Moore’s attack of Henry Sedgwick anticipates Michael Walzer’s criticism of Sedgwick in Just and

Unjust Wars. The logical confusion of the naturalistic fallacy arises in part from a desire to avoid the

Humean skepticism concerning empirical truths and from a desire to affix morality to something certain

and universal. These desires, however, can lead one to confuse statements of fact, which one holds with

near-apodictic certainty, with highly questionable normative claims. The fallacy continues today to

wreak havoc in moral reasoning. For a description of the naturalistic fallacy, see: Robert Sylvester, The

Moral Philosophy of G.E. Moore (Philadelphia: Temple University Press, 1990).

57. A second problem associated with the naturalistic fallacy has been brought to light by a diverse

set of theorists who hold that factual claims are never simply reports on the world, but are always already

shot through with normative judgments. For example, statements about the categories of “women,”

“African Americans,” and “fit organisms” already presume certain moral commitments that are not an

issue of empirical or logical fact. This is an important point of agreement between post-modern thinkers

(such as Michel Foucault and Judith Butler), analytic philosophers (such as W.O. Quine, Hilary Putnam,

and Alasdair McIntyre), and scholars in political theory (such as Alexander Wendt and Hans Joas).
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of value and the other a claim of fact. First, it insists that legitimate targets be

accurately identified; and, second, it demands that military strikes be directed only

toward military objectives. In their defense of UAVs, strategists and policymakers

collapse the two claims in the following manner: usage. The defense of UAVs in

satisfying the norm of distinction has often been made in the following manner:

It is possible, with the help of technologically-advanced surveillance and

precision guided munitions, to direct military strikes only against military

objectives. We are increasingly able to neutralize only the parties that are

specifically targeted. Therefore, the use of these technologies helps us

determine legitimate targets and satisfy the norm of distinction.

Rumsfeld’s claim about targeting a tank under a bridge could be summarized in

this way. This defense makes the same mistake as the above examples of the

naturalistic fallacy. It confuses increased technological precision in strike capa-

bilities and surveillance with greater accuracy when making the ethical distinction

between combatants and innocents. Moreover, defenders of high-technological

weaponry invert the logical order of claims within the principle of distinction, and

place the claim of fact before the claim of value. This gives the impression that a

systematically reasoned argument is being provided, with the facts of the matter

serving as the premises for an ethical conclusion. Hume, Moore, and most other

ethicists agree that such a move is neither logical nor moral.

One might counter that the supporters of UAVs and precision weapons are

not making such a claim. As a response to this objection, let us examine the

rhetorical moves made by the Bush and Obama administrations concerning

distinction and proportionality and then address the ambiguities surrounding the

term “collateral damage.” In 2003, Donald Rumsfeld stated that, “Our military

capabilities are so devastating and precise that we can destroy an Iraqi tank

under a bridge without damaging the bridge. We do not need to kill thousands

of innocent Iraqis to remove Saddam Hussein from power.”58 The first sentence

in Rumsfeld’s statement is an issue of fact. The second sentence, which is a

determination of who is the “innocent,” is an issue of value. The determination of

who is innocent is never a neutral or objective exercise. It turns on the inevitably

fraught, value-laden work of classifying military personnel and civilians.

Rumsfeld seems to be attempting to make a logical connection between these

two sentences and to be drawing an inference from the first in order to reap the

moral capital from the second. Similarly, Koh’s defense of UAV-usage seems to

come very close to collapsing the fact-value distinction. He states that, “using

such advanced technologies can ensure both that the best intelligence is

available for planning operations, and that civilian casualties are minimized in

58. Kaag, “Another Question Concerning Technology.”
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carrying out such operations.”59 This is obviously true in a certain sense. If there

is a will to uphold IHL and if the distinction between combatants and civilians is

made accurately, with the help of technologically advanced surveillance and

ethical deliberation, then governments can, through precision-guided munitions,

spare those individuals who have been designated as civilians. What technology

alone cannot do, however, is to create the will to abide by IHL and the ability to

differentiate civilians from combatants.

Why has the fact-value distinction not led to moral dilemmas in previous

military conflicts? The answer lies, at least in part, in the difference between the

conventional war that Rumsfeld attempts to describe and the armed conflicts that

Koh addresses in his speech. In the case of Operation Iraqi Freedom, the U.S.

armed forces targeted foreign-military personnel who were identifiable as such.

This resembled the targeting of conventional wars of the past. The Iraqi tank, to

which Rumsfeld refers, was, by definition, a legitimate target. Very few legal or Just

War theorists would question that point. A tank is a legitimate target simply by

virtue of being a tank, an object purposefully designed for combat. Let us call this

“definitional legitimacy.” As stated earlier, Rumsfeld’s effort to provide an ethical

justification rests on shaky logical ground because one cannot infer an ought from

an is. His reasoning is much more solid if he would use the following premises:

1. Enemy tanks are, by definition, legitimate targets according to IHL (Perhaps

this is hinged on the claim that tanks are military targets and therefore

legitimate targets)

2. There is an enemy tank under bridge X

3. Modern military technology will allow U.S. forces to neutralize said tank

without destroying bridge X or the civilians on bridge X

4. Therefore, said tank is a legitimate military target and in a time of war ought to

be targeted.

5. And by our mere possession of such weaponry, we are entitled to

forebearance from our critics—our technological capacity is in itself a

sufficient moral response to all IHL-related challenges

At first it might appear that this type of reasoning fails to uphold the fact-

value distinction. The first proposition in this argument, however, involves an

important ethical judgment that tanks, by definition, are legitimate targets. This

allows one to make the narrow conclusion presented as Point (4). In the current

war in Afghanistan and Pakistan, however, the United States has targeted

individuals and groups who might not necessarily pose a threat to U.S. citizens, at

home and abroad. The combatants do not wear uniforms and, in most cases, do

not openly carry and use weaponry that obviously separates them from the

59. Harold Koh, “The Obama Administration and International Law.”
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civilian population.60 In other words, seldom can the U.S. military say that A is

a legitimate military target (tank), that B is a protected civilian (an individual

not directly involved in hostilities), and that we therefore can destroy A without

destroying B. In the contemporary conflict, there is only a vague notion of

“definitional legitimacy” of the enemy. Advanced technology has allowed states

to limit the unintended damage of targeted violence, but the ability to undertake

more precise, targeted strikes should not be confused with the determination of

legal or ethical legitimacy.

Satisfying the Norms of Proportionality: The Unintended Consequences

To this point, the discussion has focused on an ethical critique of the concept

of distinction in light of the development of modern military technologies. Here,

we have attempted to systematically unpack what most of us know intuitively,

namely, that “smart bombs” are really not smart.61 Technology has objective

capabilities but cannot make judgments of value; thus, so-called “smart bombs”

are not really smart in the sense of having the ability to make value judgments

about what constitutes a legally and ethically legitimate target. Therefore, the

mere employment of “smart” weapons cannot indemnify a state party against IHL

claims. Because the distinction between civilians and combatants rests on legal

and ethical judgments rather than on facts, it is dangerous to suggest that modern

military technologies, in Koh’s words, “ensure that only legitimate objectives are

targeted and that collateral damage is kept to a minimum.”62

Koh suggests that UAVs and precision weapons can reduce collateral damage.

This is not necessarily true. The veracity of Koh’s statement depends on the

meaning of the phrase “collateral damage.” This phrase originally referred to any

intended destruction caused by a military strike. A 1998 United States Armed

Forces Targeting Intelligence Guide states that the phrase refers to unintended

destruction suffered by opposition, neutral, or friendly parties.63 This definition,

however, has been amended in recent years to refer almost exclusively to civilian

casualties. As of 2008, the Department of Defense Dictionary of Military and

Associated Terms defined collateral damage as “Unintentional or incidental

injury or damage to persons or objects that would not be lawful military targets in

60. Michael Gross, Moral Dilemmas of Modern War: Torture, Assassination, and Blackmail in an Age of

Asymmetric Conflict (Cambridge: Cambridge University Press, 2010).

61. This is different from the claim about whether smart bombs are actually all that precise. Zehfuss

implies, for example, that if precision weapons were actually precise and had low errors, they would

limit civilian damage. But this assumes we can distinguish civilians from combatants, which we argue is

a fundamentally more complicated ethical task.

62. Koh, “The Obama Administration and International Law.”

63. USAF Targeting Intelligence Guide. Pamphlet 14–210. at 180. http://www.fas.org/irp/doddir/usaf/

afpam14-210/part20.htm#page180.
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the circumstances ruling at the time.”64 In its focus on the lawfulness of targets,

the new definition in effect equates collateral damage with harm to non-

combatants. This definitional shift is important because it significantly changes

one’s view of the capabilities of UAVs and precision weapons. If we state that

UAVs and precision weapons reduce unintended destruction, we are making

a statement of fact about the ability to strike some targets while sparing others.

If we state that UAVs and precision weapons reduce the sufferings of innocent

civilians, then we are making a statement of value involving understandings of

innocence and belligerence. The statement would suggest, incorrectly, that a

description of technical capabilities can double as a normative claim. Moreover,

we risk forgetting that the judgment about distinction in military conflict needs to

be accomplished before one attempts the proportionality calculus.

For the moment, however, let us assume that the principles of distinction

have been applied appropriately, and let us turn our attention to the issue of

proportionality. Four of these dangers arise from this equally ambiguous norm:

1. military objectives are expanded to fit technical capabilities;

2. the moral and legal implication of effects-based operations; basing ethical

and legal decisions on the calculation of second and third order effects of a

military strike is highly problematic.

3. officials are tempted to allow economic and military costs to trump the costs

to a civilian population; and

4. moral complacency in fact accompanies feelings of moral progress.

According to the norm of proportionality, the anticipated military goals achieved

by a given air strike must outweigh the anticipated loss of civilians or their

property. This is an issue of weighing military means against strategic ends. This

calculation becomes problematic when ends are open-ended. For example, in

2001, President George W. Bush declared that “I have faith in our military. And we

have got a job to do—just like the farmers and ranchers and business owners and

factory workers have a job to do . . . we will rid the world of evil doers.”65 The

Bush administration undertook what can only be regarded as an extremely broad

objective: the eradication of evil throughout the world. This goal has no spatial

boundaries as evil might exist in the most unexpected places.

What was the justification for issuing this charge? More concretely, what

exactly did the Bush administration mean when it waged war on “evil?” Many

theorists, both legal and philosophical, have adopted what Hilary Putnam calls

the “epistemology of unjust war.” They offer descriptions and justifications of

64. Joint Publication 1-02, Department of Defense Dictionary of Military and Associated Terms, May

30, 2008.

65. President George W. Bush, “Press Briefing,” Remarks by the President Upon Arrival—South Lawn

(September 16, 2001).
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unjust wars. But rarely has the relationship between particular military techno-

logies and this epistemology been examined.66

Bush made his comments about “evil” in the wake of the attacks of September

11, 2001. Those events proved that it was possible for individuals or small groups

of individuals to leverage modern technology and cause mass destruction on

American soil. This was “evil.” Despite Bush’s attention to Iraq, Iran, and North

Korea, the Global War on Terror (GWOT) was not a state-centered campaign.

It was a sustained attack against rogue individuals and groups who could

conspire to attack U.S. citizens. Such individuals and groups could arise at any

point in time and in any country. They even could reside in small hideouts in a

remote region. The advent and availability of weapons of mass destruction meant

that these actors could cause enormous devastation.

Along the lines of Carl Schmitt’s analysis in The Turn to the Discriminating

Concept of War, the Bush administration identified a broad military adversary

“evil” to match this potentially apocalyptic threat. As Schmitt pointed out nearly

eighty years ago, describing a military adversary in stark moral or criminal terms

justifies violent actions taken against the said enemy.67 There is an important

difference, however, between “evil” in Schmitt’s time and “evil” in our own. In

Schmitt’s time, “evil” was used to describe specific state actors with definable

armies. Today, “evil” denotes non-state, “small” actors who do not belong to an

official armed force whose members wear identifiable and distinctive clothing.

The breadth of the term “evil” masks a counterintuitive fact—namely, that its

eradication depends upon the narrow targeting of small numbers of individuals.

This is where UAVs and precision weapons enter the discussion. These

technologies were heralded as achieving military objectives efficiently and

humanely because they limited collateral damage, defined narrowly as non-

combatant harm. Moreover, military planners have treated the widespread praise

for these weapons’ technical capabilities as permission to broaden the goals

of campaigns, and policymakers have used the widespread praise as permission

to seek or justify far-reaching conceptual objectives. The Moreno-Ocampo

Report of 2006, for example, noted that “nearly 85 percent of weapons released

by U.K. aircraft were precision-guided, a figure which would tend to corroborate

effort to minimize casualties.”68 The statistic is evidence of a disturbing pro-

pensity. Instead of the ends of a war determining the appropriate means of war

(which is prescribed in the norm of proportionality), the means of modern

warfare are determining objectives. Michael Walzer, who remains deeply

66. Hilary Putnam, “The Epistemology of Unjust War,” in Political Philosophy, ed. Anthony O’Hear

(Cambridge; New York: Cambridge University Press, 2007), 185.

67. Carl Schmitt. Die Wendung zum diskriminierended Kriegsbegriff (Munich, 1938).

68. Moreno-Ocampo, “Letters to Senders regarding Iraq,” 7.
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critical of U.S. targeting practices, identifies the danger of inverting the norm of

proportionality:

Proportionality is a matter of adjusting means to ends, but as the Israeli philo-

sopher Yehuda Melzer has pointed out, there is an overwhelming tendency in

wartime to adjust ends to means instead, that is to redefine initially narrow

goals in order to fit the available military forces and technologies . . . It is

necessary in such arguments to hold ends constant, but how does one do that?

In practice, the inflation of ends is probably inevitable unless it is barred by

considerations of justice itself.69

It may seem on first glance that the Obama administration has moderated

the ambitious military aims of the Bush administration. Before taking office,

Obama insisted that military dominance must be accompanied or preceded

by morally defensible positions. In Walzer’s words, the “considerations of justice

itself” seemed to stand a better chance of being taken seriously by the new

administration. The withdrawal of troops from Iraq and a war of questionable

legitimacy (in terms of both the standards of jus ad bellum and jus in bello) might

have been considered a good first step along these lines. But, the transfer of

forces to the Afghanistan and Pakistan theater poses several difficult moral

questions that have not yet been systematically addressed.

When the transfer of forces from Iraq to Afghanistan picked up speed in the

fall of 2009, the Obama administration ceased describing operations in terms of

the “Global War on Terror.”70 The phrase was seen as too ideological, too broad,

too ambiguous, and too likely to combine disparate groups under the common

term “terrorist.” Instead, the administration used the phrase “Overseas Contin-

gency Operation” (OCO). This shift in language, which borders on technocratic,

seems to avoid the clumping of loosely related belligerents under the common

heading of “terror.” The adoption of OCO language, in a sense, also narrows the

goals of military operations. For example, the new mission would exclude demo-

cratic transformation of the Middle East by way of military invasion because, as

we will detail shortly, this would not be considered a “contingency” operation.

The advantages of the new nomenclature were limited, however.

In some ways, OCO is no less ambitious or ambiguous than GWOT. Indeed, the

opposite might be the case.71 Contingency can refer to a thing happening by

69. Michael Walzer, Just and Unjust Wars, 120.

70. Scott Wilson and Al Kamen, “Global War on Terror is Given a New Name,” Washington Post

(March 24, 2009).

71. A growing number of observers has noted similarities between Obama and his predecessor’s

approach, notwithstanding name changes. See, for example, Sarah Kreps, “American Grand Strategy

after Iraq,” Orbis 53 (Autumn 2009): 629–45; Charlie Savage, “Obama’s War on Terror May Resemble

Bush’s in Some Ways,” New York Times, February 17, 2009.
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chance or to an occurrence that may happen, but which is not certain to happen.

These two related definitions shed light on the meaning of OCO. It connotes

military operations that aim at potential threats to national security, but that have

not yet been actualized. In practice, this means targeting non-state actors, small

groups, and individuals who are planning attacks on the United States. The moral

and legal difficulties of targeting “contingency” are very similar to those expe-

rienced in targeting “evil.” Evil is ubiquitous and can hide anywhere; contingency

targets have these characteristics as well.

There is, however, an important difference between a war that seeks the

eradication of evil and one that seeks the eradication of contingent threats. This

difference brings us back to the issue of proportionality. “Evil” is, by definition,

something that should be destroyed. Its mere presence justifies action, and great

evil justifies great action. If a modern military is charged with the eradication

of great evil, then the use of any military means may appear justified. In the

wake of the attacks of September 11, George Bush repeatedly has expressed his

intention to round up terrorists on the grounds that these actors were evil.

Walzer notes that this “round-up of the aggressors will most often require a

military conquest, and conquest has effects that reach far beyond the people

who are rounded up.”72

By contrast, the character of “contingency” targets does not justify the use of

the sweeping military tactics. Contingent targets emerge at unexpected moments

in any variety of places. Targeting these individuals requires not mass invasion,

but so-called “surgical” strikes that are made without declaring war on a foreign

state. The legal and ethical justification for these strikes is complex, but it appears

to turn on the assumption that “small” contingent actors can initiate a causal

chain that has global repercussions. This logic was employed to justify the UAV

attack in Yemen that killed Anwar al-Awlaki in September 2011, despite the

United States not being at war with Yemen and the target being an American

citizen not convicted of a crime.73

This new targeting rationale is related to new doctrines and concepts—in

particular, Network Centric Warfare (NCW) and Effects Based Operations

(EBO)—that guide the U.S. Armed Forces and especially the U.S. Air Force.

These military doctrines revolve around the belief that targeting carefully chosen

“nodes” of a battlefield system can lead to a widespread transformation of that

system. In other words, neutralizing a few strategic positions can dramatically

affect the course of a politico-military campaign. UAVs and precision weapons

are perfectly suited to this sort of military thinking. In fact, these military

72. Michael Walzer, Just and Unjust War, 119.

73. Mark Mazzeti, Eric Schmitt and Robert F. Worth, “Two-Year Manhunt Led to Killing of Awlaki in

Yemen,” New York Times, September 30, 2011.
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technologies, coupled with a new-found faith in mathematical modeling, have

been largely responsible for the shift toward NCW and EBO. As Milan Vego has

argued, this move has taken the “art out of warfare and substitute it with

science.”74

Proponents of EBO argue that the targeting a single key node in a battlefield

system has second, third, n-order effects, and that these effects can be accurately

calculated to ensure maximum success. Vego counters that

Predicting direct first-order effects is difficult enough; going several steps

farther to try to predict second-, third-, or fourth-order effects, as EBO propo-

nents do, is a practical impossibility. There are simply too many variables.

A slight change in the conditions of a single entity can generate unpredictable

effects, desired and undesired.75

Planners, however, often downplay this practical impossibility and insist that

modern technology can accomplish these computational feats.

In addition, the belief that third and fourth-order effects of a surgical strike

can be calculated changes the utility calculus that traditionally has been used to

determine compliance with the principle of proportionality. When the killing of

a top Taliban commander with a UAV is interpreted as causing wide-ranging

yet calculable effects, then the legal-moral dangers of such an attack weigh less

heavily on strategists and policymakers. This is especially true when strikes are

purported to “limit collateral damage.” Walzer contends that in reasoning, moral

consideration often takes a backseat to the perceived effects of a given military

strike. He writes that “our moral judgments . . . wait upon purely military

considerations and will rarely be sustained in the face of an analysis of battle

conditions or campaign strategy by a qualified professional.”76 In the case of

contingency operations and effects-based targeting, not only are the objectives of

a military campaign expanded to fit technological capabilities, but the lasting

effects of particular operations are likely to be overstated in order to justify

surgical strikes.

Several implications follow. As Vego points out, U.S. military commanders who

hope to advance EBO, “essentially see war as a business” as they calculate

political will (both international and domestic), troop losses, economic costs,

collateral damage, and politico-military advantage.77 The increasing use of UAVs

has limited U.S. troop losses in many military theaters since 2001, because

unmanned rather than piloted aircraft have entered hostile territory. This is

74. Milan Vego, “Effects Based Operations: A Critique,” Joint Forces Quarterly, 41 (2006): 52.

75. Vego, “Effects Based Operations.”

76. Michael Walzer, Just and Unjust Wars, 129.

77. Vego, “Effects Based Operations.”
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obviously beneficial because American lives are saved and because the cost in

blood and treasure, which critics of war often cite, is reduced.

Such protection could allow conflicts to be waged for extended periods of

time, however. In the 1970s, coffins returning home from Vietnam effectively

checked ambitions.78 But, there is no blowback against a war that has no little

domestic cost. Collateral damage to Iraqi or Afghan civilians does not constitute a

substantial cost for the U.S. domestic populace. As John Mueller and Karl Mueller

have suggested, “although Americans are extremely sensitive to American

casualties, they—like others—often seem quite insensitive to casualties suffered

by those on the opposing side, whether military or civilian.”79 By reducing the

risks and costs of war, the use of UAVs and precision weapons may actually

encourage more bellicosity and longer wars.

In the eyes of many ethicists and legal theorists, however, minimizing one’s

own casualties at the expense of those on the opposing side constitutes

a substantial transgression. For example, Walzer cautions states to take great

care in avoiding civilian casualties. He writes that “even if the target is very

important and the number of innocent people threatened relatively small,

[military planners] must risk soldiers before they kill civilians.”80 Walzer calls

not only for careful technical and legal assessments when decisions are

reached about targeting, but also for real sacrifices and risks on the part of

military personnel as they strive to protect civilians.81 That soldiers have the

ethical duty to risk themselves for the sake of the opposing side’s civilians is not

a popular point, especially on the home front. What this imperative means in

practice might give many a moment of pause. For example, ground operations

that risk U.S. troops but minimize civilian casualties might be more ethical than

air strikes that accomplish similar goals but risk civilian lives. Walzer reaches

this conclusion because he considers just-war doctrine to be a doctrine of

“radical responsibility” in which political and military leaders are to attend to,

and be willing to sacrifice for, not only their “own people” but for the civilians

of the “other side.”82

78. This is not to suggest that troop losses either determine the popularity of military conflicts or

affect the willingness of strategists to commit additional resources to a conflict. The ideals that

underpin military activity often provide adequate impetus, regardless of troop losses. For more on the

ideals underpinning the Global War on Terror, see Robert Jackson and Philip Towle, Temptations of

Power: The United States in Global Politics After 9/11 (New York: Palgrave, 2006), 30–42.

79. John Mueller and Karl Mueller, “Sanctions of Mass Destruction,” Foreign Affairs 78 (May–June

1999): 43–53, at 52.

80. Walzer, Just and Unjust Wars, 157.

81. Walzer notes the inverse of this practice in the Vietnam War, in which the U.S. used

indiscriminate force to minimize U.S. casualties. Just and Unjust Wars, 188.

82. For more on radical responsibility and the risks associated with military ethics, see: Walzer, Just

and Unjust Wars, 156–57. See also Michael Walzer, “The Triumph of Just War Theory—The Danger of

Success,” Social Research 69 (2002): 925–44.
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Elsewhere, Walzer and Avishai Margalit advise militaries to provide the

following guidance to soldiers:

by wearing a uniform, you take on yourself a risk that is borne only by those

who have been trained to injure others . . . as a soldier, you are asked to take

an extra risk for the sake of limiting the scope of war. Combatants are the

Davids and Goliaths of their communities. You are our David.83

Their outlook is not universally shared. Asa Kasher and Amos Yadlin, for

example, contend that by operating in the vicinity of civilians, “terrorists” excuse

their opponents from the responsibility that Walzer and Margalit identify.

According to Kasher and Yadlin, “jeopardizing combatants rather than bystanders

during a military act against a terrorist would mean shouldering responsibility for

the mixed nature of the vicinity.”84 In their opinion, contemporary conflict

settings that intermingle civilians and combatants make it prohibitively difficult

and even unreasonable to adopt Walzer and Margalit’s principle.

Interestingly, many experts in counterinsurgency (COIN), including General

David Petraeus and the authors of the 2006 Army COIN field manual, have come

down on Walzer and Margalit’s side in this debate. According to the COIN

manual, winning the “hearts and minds” of a foreign civilian population requires

minimizing civilian casualties:

Ultimate success in COIN is gained by protecting the populace, not the COIN

force. If military forces remain in their compounds, they lose touch with the

people, appear to be running scared, and cede the initiative to the insurgents.

Aggressive saturation patrolling, ambushes, and listening post operations must

be conducted, risk shared with the populace, and contact maintained.85

Or as the manual summarizes that “sometimes, the more you protect your

force, the less secure you may be.”86 Such protection of civilians introduces a

paradox. To protect the populace, soldiers will need to leave their garrisons. At

least in the short-term, being exposed will likely incur more casualties, even if it

provides a more effective way of protecting the populace.

Here, we reach an irony that may bear on the future of IHL. If troop losses

increase, due to increased exposure on the ground, will the principle of

proportionality be more adequately satisfied? This seems likely. As the number of

83. Avishai Margalit a nd Michael Walzer, “Israel: Civilians and Combatants,” The New York Review of

Books, May 14, 2009.

84. Asa Kasher and Amos Yadlin, “Assassination and Preventive Killing,” SAIS Review 25 (Winter–

Spring 2005): 41–57; at 51.

85. US Army, Counterinsurgency (Ft. Leavenworth: Army Field Manual, 2006).

86. Ibid., Chapter 1.
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troop casualties increases, will there be a corresponding domestic blowback

against the conflict? This also seems very likely. The perceptions of war on the

home front (and, indirectly, the domestic politics that correspond to these

perceptions) may force modern militaries to withdraw from conflicts that

are geared toward satisfying proportionality norms. Thus, wars that comply with

IHL may be highly unpopular ones.

Conclusion

The argument that advancements in technology help make “better decisions”

makes two flawed assumptions. One is that technology can differentiate between

combatants and innocents—a distinction that is central to IHL. In asymmetric

settings, such distinctions are fraught with ambiguity and can be satisfactorily

answered not by sophisticated technology, but by serious legal and ethical

discussions. Few would deny that individuals who plant bombs in Afghan villages

are legitimate military targets. But the legitimacy of many other targets, as the

International Committee of the Red Cross found in its meetings of legal experts, is

not as clear cut. The definition of participation (either direct or indirect) in

hostilities and the statute of limitations on individuals’ past participation are legal

and moral questions, not technical ones that the mere use of UAVs or precision

weapons can answer.

A second flawed assumption is that technology can set limits on such

ambitious goals as “eradicating evil.” As we have noted, assessing proportionality

in the best of cases poses problems, given the difficulties of distinguishing

combatant from civilian, and of anticipating military advantage relative to civilian

damage. When goals are cast in such open-ended ways, then military advantage

can encompass almost anything, and can justify almost anything as a propor-

tional strike. This is especially true when assessments of collateral damage and

risk to U.S. military personnel are minimized, two parameters that had restrained

military action in the pre-UAV age.

There are many ways in which military personnel have used UAVs and

precision technologies to gather better intelligence. This is no doubt useful in

upholding the principles of discrimination and proportionality. We do not want to

suggest otherwise. We do, however, want to underscore that the mere use of

particular technologies in military strikes cannot bestow on them legal and

ethical legitimacy; it is individuals—rather than the technologies on their own—

who make these assessments. The arguments in this article are meant to serve as

warnings against overstating the legal and ethical progress that has been made in

the conduct of war. They are also meant to guard us against moral smugness that

tends, rather ironically, to breed complacency. In security studies, it is often said

that a misplaced sense of security is the greatest danger. Likewise, a misplaced
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sense of moral legitimacy can lead to a dangerous lack of vigilance about ethical

and legal matters.

There is another way to respond to the increasing and often unreflective use of

these technologies—a line of thinking that this article has not taken up directly,

but that is complementary to the line of argument. The notion that technology is

apolitical and normatively neutral is a recent product of modernity and

specifically, American modernity. This idea allows one to think that using

technology obviates ethical dilemmas. But one could argue the contrary: that

technology is always and already political and value laden.87 In short, such a

claim would help us avoid becoming fixated on the capabilities of military

technologies and refocus our attention on the inability of these technologies to

solve our moral and legal dilemmas.
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